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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker pursuant
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to perform
services as a youth pastor. The director determined that the petitioner had not established that the beneficiary
had been engaged continuously in a qualifying religious vocation or occupation for two full years
immediately preceding the filing of the petition or that it had extended a qualifying job offer.

On appeal, the petitioner submits a brief and additional documentation. The petitioner alleges in its brief that it
received ineffective assistance of counsel during the course of the proceedings. Any appeal or motion based
upon a claim of ineffective assistance of counsel requires: (1) that the claim be supported by an affidavit of
the allegedly aggrieved respondent setting forth in detail the agreement that was entered into with counsel
with respect to the actions to be taken and what representations counsel did or did not make to the respondent
in this regard, (2) that counsel whose integrity'or competence is being impugned be informed of the
allegations leveled against him and be given an opportunity to respond, and (3) that the appeal or motion
reflect whether a complaint has been filed with appropriate disciplinary authorities with respect to any
violation of counsel's ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19 I&N Dec.
637 (BIA 1988), affd, 857 F.2d 10 (1st Cir. 1988). The petitioner has submitted none of the required
documentation. '

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an immigrant
who:

(i) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States;

(i1) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(IT) before October 1, 2008, in order to work for the organization at the request of
the organization in a professional capacity in a religious vocation or occupation, or

(II) before October 1, 2008, in order to work for the organization (or for a bona
fide organization which is affiliated with the religious denomination and is exempt
from taxation as an organization described in section 501(c)(3) of the Internal
Revenue Code of 1986) at the request of the organization in a religious vocation or
occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously for
at least the 2-year period described in clause (i).



The regulation at 8 C.F.R. § 204.5(m)(1) echoes the above statutory language, and states, in pertinent part, that
“la]n alien, or any person in behalf of the alien, may file an I-360 visa petition for classification under séction
203(b)(4) of the Act as a section 101(a}(27)(C) special immigrant religious worker. Such a petition may be filed
by or for an alien, who (either abroad or in the United States) for at least the two years immediately preceding the
filing of the petition has been a member of a religious denomination which has a bona fide nonprofit religious
organization in the United States.” The regulation indicates that the “religious workers must have been
performing the vocation, professional work, or other work continuously (either abroad or in the United States) for
at least the two-year period immediately preceding the filing of the petition.” ‘

The regulation at 8 C.F.R. § 204.5(m)(3) states, in pertinent part, that each petition for a religious worker must be
accompanied by:

(ii) A letter from an authorized official of the religious organization in the United States
which (as applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the petition, the alien has the required
two years of membership in the denomination and the required two years of
experience in the religious vocation, professional religious work, or other religious
work.

The petition was filed on April 30, 2001. Therefore, the petitioner must establish that the beneficiary was
continuously working as a youth pastor throughout the two-year period immediately preceding that date.

In its April 12, 2001 letter accompanying the petition, the petitioner stated that the beneficiary became a
member of the petitioning church in March 1998, and served the church in a volunteer capacity as a youth
minister. In response to the director’s notice of intent to deny (NOID) dated July 2, 2002, the petitioner stated
that the benéficiary had been working in a paid capacity with the petitioning church since January 1999,
averaging 42 to 45 hours per week and receiving $200.00 per week in compensation. The petitioner stated that
the beneficiary was paid in cash and therefore it had no documentary evidence to substantiate the payments
made to the beneficiary. The petitioner submitted a sworn affidavit from the beneficiary in which he states
that he received $200.00 cash per week ($10,400: per year) for his full-time work as a youth minister with the
petitioner.

The petitioner’s 1999 financial statement does not reflect that it made any expenditure for the beneficiary, and
the 2000 financial statement reflects expenditures of $9,600, rather than $10,400. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on
any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of
the remaining evidence offered in support of the visa petition. Marter of Ho, 19 1&N Dec. 582, 591 (BIA
1988).
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The legislative history of the religious worker provision of the Immigration Act of 1990 states that a
substantial amount of case law had developed on religious organizations and occupations, the implication
being that Congress intended that this body of case law be employed in implementing the provision, with the
addition of “a number of safeguards . . . to prevent abuse.” See H.R. Rep. No. 101-723, at 75 (1990).

The statute states at section 101(a)(27)(C)(iii) that the religious worker must have been carrying on the
religious vocation, professional work, or other work continuously for the immediately preceding two years.
Under former Schedule A (prior to the Immigration Act of 1990), a person seeking entry to perform duties for
a religious organization was required to be engaged “principally” in such duties. “Principally” was defined as
more than 50 percent of the person’s working time. Under prior law a minister of religion was required to
demonstrate that he/she had been ‘continuously” carrying on the vocation of minister for the two years
immediately preceding the time of application. The term “continuously” was interpreted to mean that one
did not take up any other occupation or vocation. Matter of B, 3 I&N Dec. 162 (CO 1948).

Later decisions on religious workers conclude that, if the worker is to receive no salary for church work, the
assumption is that he/she would be required to earn a living by obtaining other employment. Matter of
Bisulca, 10 I&N Dec. 712 (Reg. Comm. 1963) and Matter of Sinha, 10 I&N Dec. 758 (Reg. Comm. 1963).

The term “continuously” also is discussed in a 1980 decision where the Board of Immigration Appeals
determined that a minister of religion was not continuously carrying on the vocation of minister when he was
a full-time student who was devoting only nine hours a week to religious duties. Matter of Varughese, 17
I1&N Dec. 399 (BIA 1980).

In line with these past decisions and the intent of Congress, it is clear, therefore that to be continuously
carrying on the religious work means to do so on a full-time basis. That the qualifying work should be paid
employment, not volunteering, is inherent in those past decisions which hold that, if the religious worker is
not paid, the assumption is that he/she is engaged in other, secular employment. The idea that a religious
undertaking would be unsalaried is dpplicable only to those in a religious vocation who in accordance with
their vocation live in a clearly unsalaried environment, the primary examples in the regulations being nuns,
monks, and religious brothers and sisters. Clearly, therefore, the qualifying two years of religious work must
be full-time and generally salaried. To hold otherwise would be contrary to the intent of Congress.

In the rare case where volunteer work might constitute prior qualifying experience, the petitioner must
establish that the beneficiary, while continuously and primarily engaged in the traditional religious
occupation, was self-sufficient or that his or her financial well being was clearly maintained by means other
than secular employment.

On appeal, the petitioner’s pastor states that he has supported the beneficiary with housing, transportation,
food and money since the beneficiary’s entry into the United States in 1990. The petitioner also states on
appeal that upon receiving his social security number, the beneficiary immediately sought supplemental
income from outside work. The petitioner submitted copies of the beneficiary’s tax returns for the years 1994
to 2002. On his Form 1040, U.S. Individual Income Tax Return, for the years 1999, 2000 and 2001, the
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beneficiary reported income of $1,918; $2,424; and $2,050 respectively. The beneficiary listed his occupation
as a computer technician. '

As discussed previously, the petitioner has submitted inconsistent statements regarding the nature of the
beneficiary’s financial support during the two years prior to the filing of the visa petition. The petitioner
provides no evidence to explain or resolve these inconsistencies in the record. See Matter of Ho, 19 I&N Dec.
at 591. The evidence does not establish that the beneficiary did not depend on secular employment for his
financial support during the two years preceding the filing of the visa petition.

The petitioner has not established that the beneficiary was continuously employed as a youth minister for two
full years prior to the filing of the visa petition.

The director determined that the petitioner had submitted sufficient evidence to establish that it has the ability
to pay the beneficiary the proffered wage. We withdraw this determination by the director.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part, that:

Any petition filed by or for an employment-based immigrant which requires an offer of
employment must be accompanied by evidence that the prospective United States employer
has the ability to pay the wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful permanent
residence. Evidence of this ability shall be either in the form of annual reports, federal tax
returns, or audited financial statements.

The petitioner states that it will pay the beneficiary $1,200 per month. As evidence of its ability to pay the
proffered wage, the petitioner submitted documents labeled Financial Statements for 1999 and 2000, and
identified as “Received Tithes and Offerings” and “Expenditures.” The petitioner also submitted a statement
from its bank, which indicated that as of August 22, 2002, the petitioner had a balance of approximately
$22,104 and maintained an average balance of $16,000 in 2001.

The above-cited regulation states that evidence of ability to pay “shall be” in the form of tax returns, audited
financial statements, or annual reports. The petitioner is free to submit other kinds of documentation, but only
in addition to, rather than in place of, the types of documentation required by the regulation. In this instance,
the petitioner has submitted none of the required types of evidence.

The evidence is insufficient to establish that the petitioner has the ability to pay the beneficiary the proffered
wage.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. -



